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Curvent Lopics. 

HE Arsany Law Journat will begin 
this month the publication of a legal 
romance which, we are sure, will be read 
with interest and profit by members of the 
It is entitled “ A Living Dead 
Man; or The Strange Case of Moses Scott. 
An Accurate and Truthful Narration of the 
Complications Caused by a Litigant’s Re- 
turn from the Lethean Shore.” The author 
is Mr. Phil. Skillman, an attorney now re- 
siding in Olympia, the capital of the State 
of Washington. 


profession. 


The case itself is a novel 
one, and the MS. gives the exact record, so 
far as the records are quoted, from the Pro- 
bate, Superior and Supreme Courts of Wash- 
ington State, as well as the decision of the 
Supreme Court of the United States. The 
setting or surrounding the author has aimed 
to make humorous, and we can 
that 
few 


assure our 
admirably. 
the 
has been submitted are unanimous in 


readers he has succeeded 


Those favored whom 


MS. 


persons to 
the opinion that it ought to have a perma- 
nent place in law literature. The story will 
he published, in serial form, in these columns 
by special arrangement with the author, who 
has copyrighted it. Mr. Skillman is a na- 
tive of Chenango county., N. Y., but left 
there in 1856 for Minnesota, where he lived 
until 1882. He then went to South Da- 
kota, and, in 1890, became a resident of the 
State of Washington. The Skillman family 
have an honorable record in New York. 
We are able to assure our readers that the 


Vor. 56 — No. 15. 





story will prove worthy of careful perusal 
and permanent preservation. 


The value of the legal profession as a step- 
ping stone to places of high preferment is 
again illustrated in the matter of the nomi- 
nations for the office of mayor of the Greater 
New York —a place, perhaps, second only 
in importance and responsibility to that of 
President of the United States. 
nees of the two great parties, Hon. Robert 
A. Van Wyck, Democrat, and Hon. Benja- 


The nomi- 


min F. Tracy, Republican, are both promi- 
nent lawyers, as is also, we believe, the 
Citizens’ nominee, Hon. Seth Low of Brook- 
lyn, although the last-named has been more 
especially identified, for some years past, 
with educational work. Henry George, who 
is also supposed or declared by some shrewd 
guessers to be an important factor in the 
great battle now waging, knows consider- 
able law, though he has made a special study 
The drafts 
which are constantly being made upon the 


of political and social economy. 


legal professio1 in the filling of places of the 
highest dignity and importance, other than 
judicial, shows to what a great extent the 
profession is relied upon in civil administra- 
tion. Judge Van Wyck, who is at present 
the presiding justice of the New York City 
Court, comes of an old family, identified with 
New York’s history from the beginning, his 
ancestors having settled in “ New Amster- 
He is 45 years old, and a 
graduate of the New York Law School. 


dam” in 1650. 


He was elected a judge of the City Court in 
1889. He is a member of the Holland So- 
ciety, and is a brother of Supreme Court 
Judge Van Wyck of Brooklyn. It is a fact 
worth noting. that the candidacy of Justice 
Van Wyck for the office of mayor will not 
compel him to resign his present position. 
By the terms of the State Constitution only 
the judges of the Court of Appeals and the 
justices of the Supreme Court are prohibited 
from holding any office or public trust, sec- 
tion 10 of the judiciary article containing 
this provision: “ All votes for any of them, 
for any other than a judicial office, given by 
the legislature or the people, shall be void.” 
The fact is noted by the New York Sun that 
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this provision is not new to the Constitution 
of 1894, and our contemporary points out 
that it operated curiously with reference to 
the constitutional convention of that year. 
While judges of the Superior Court or Court 
of Common Pleas, in New York, could be 
delegates, justices of the Supreme Court 
were not eligible. As a matter of fact, Judge 
Charles H. Truax of the Superior Court, and 
Judge Leonard A. Giegerich of the Court of 
Common Pleas, were members of the con- 
vention. 


On Tuesday, the 28th ult., the voters of 
New Jersey deposited their ballots for and 
against several propositions to amend the 
State Constitution. Perhaps the most im- 
portant of these, and certainly the one which 
excited the greatest amount of popular inter- 
est, was the one which prohibited gambling 
at race tracks. The proposed amendment 
was worded as follows: 

“No lottery shall be authorized by the 
legislature, or otherwise, in this State, and 
no ticket in any lottery shall be bought or 
sold within this State; nor shall pool selling, 
book-making or gambling of any kind be 
authorized or allowed within this State; nor 
shall any gambling device, practice or game 
of chance now prohibited by law be legal- 
ized, or the remedy, penalty or punishment 
now provided therefor be in any way dimin- 
ished.” 

The history of the anti-gambling move- 
ment may be profitably glanced at. Fol- 
lowing the overthrow of the race-track ring, 
so-called, laws were passed prohibiting pool 
selling and bookmaking, and the strict en- 
forcement of these laws effectually closed all 
the tracks in the State where races were run 
all the year round, simply to afford opportu- 
nities for betting. But the good people of 
New Jersey were not satisfied. Fearing that 
at some future time a legislature might be 
elected which would either repeal or modify 
the anti-betting laws in the interest of the 
gambling fraternity, it was proposed to in- 
sert an amedment in the Constitution which 
would forever prevent such a result. Such 
an amendment was passed twice by the legis- 
lature and then submitted to the vote of the 








people. But mark how different the result 
from the anticipation. The amendment was 
lost by about 10,000 majority, and lost, with- 
out doubt, because of the failure of the good 
people of the State who advocated it to vote 
for it. Thousands of these people, while 
wishing for its adoption, made the fatal mis- 
take of presuming that their vote was not 
needed. The race-track promoters, how- 
ever, worked energetically, though not nois- 
ily, and are now celebrating their victory. 
But this is not all. Not only is the amend- 
ment defeated, but the gambling fraternity 
are already claiming, as was to have been 
expected, that the vote of the people should 
be regarded as a mandate to repeal the laws 
which interfere with race-track gambling, 
and they propose to go to work at once and 
storm the legislature to repeal the obnoxious 
statute. Thus the defeat of the amendment 
will compel the opponents of race-track 
gambling to fight afresh for all that they 
have gained. The moral is so obvious as 
hardly to need pointing out. It is supreme 
folly to invite a great battle and then let the 
enemy do all the fighting. The well-inten- 
tioned people who stayed at home on elec- 
tion day, complacently presuming that the 
battle would be won without their aid, are 
directly responsible for the present condi- 
tion of affairs. And there is still another un- 
fortunate feature to be noted. Two other 
amendments were voted upon, one of which 
would have permitted women to vote at 
school elections, and the other of which 
would have prevented appointments to of- 
fice by the governor without the consent of 
the senate. Both of these excellent amend- 
ments went down with the anti-gambling 
proposition, and thus the responsibility of 
the complacent stay-at-homes is still further 
increased. 

[Since the above was written the tele- 
graph reports that the anti-gambling amend- 
ment may be carried by a few hundred ma- 
jority, but that the woman suffrage amend- 
ment is certainly beaten. ] 





Benjamin M. Goldberg, the Milwaukee 
(Wis.) attorney who has been on trial for mal- 
practice, has been found guilty and an order 
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entered by Judge Fish disbarring Goldberg 
forever from practicing in courts of record 
in Wisconsin. There have been disbarment 
cases in other States, and there have been 
disbarment proceedings in Wisconsin, but 
in the rest of the country, as in Wisconsin, 
according to the Milwaukee ‘“ Wisconsin,” 
there never was a proceeding where an at- 
torney stood charged with a series of such 
grave offenses as Judge Fish has found At- 
torney Goldberg guilty of. The end is not 
yet, however, for papers on appeal to the 
Supreme Court have been prepared. This 
is the third proceeding of the kind upon the 
Wisconsin records. It may be of interest to 
note that now-a-days there is usually no for- 
mality in the disbarment of an attorney after 
he has been found guilty. The mere enter- 
ing of the order is all that follows. Disbar- 
ment, however, under the old common-law 
practice, was at times an exceedingly formal 
proceeding, with the pomp and ceremony 
that would more fittingly mark a requiem 
mass celebration. After a great deal of 
“bell, book and candle” business, the ac- 
cused was summoned before the court, in 
the presence of the entire bar, or as many as 
well could be present. Then with the aw- 
ful dignity marked by the court with gown 
and cap, the accused was made to feel the 
extent of his crime in words which might 
well have been more temperate, and then 
formally declared disbarred. The practice 
still obtains in States in which the common- 
law practice is followed of summoning the 
accused before the court, but beyond this 
there is no ceremony; courts of the present 
day having a tendency to dispatch matters 
more expeditiously and with less pomp and 
‘isplay. 


Apropos of the Goldberg case, there is 
now pending in California, before Judge 
Morrow of the United States Circuit Court, 
a disbarment proceeding which is in many 
respects remarkable, not only on account of 
the facts, or the alleged facts, of the case, 
but because of its being in a Federal court, 
Where disbarment proceedings rarely orig- 
inate. Alphonso B. Bowers, a Pacific coast 
inventor, fought in the courts for many years 





for his rights under a patent covering a 
dredging machine which he invented and 
which many contractors used without pay- 
ing the royalty to which he was entitled. 
The commissioners of patents, the lower 
Federal courts, and finally the court of last 
resort, the United States Supreme Court, 
upheld him. His enemies were beaten at 
every point. There remained now nothing 
but to collect the fruits of his victory. When 
it is remembered that many dredging com- 
panies had been using his invention for long 
terms of years, and that enormous accumu- 
lated royalties were due and frequently dam- 
ages as well, the financial magnitude of his 
victory may be appreciated. During a num- 
ber of years Bowers had as his attorney 
John L. Boone. In 1892 differences arose 
between them and they separated. Bowers 
executed a document releasing Boone “from 
all rights, burdens, obligations and_privi- 
leges which appertain to his said employ- 
ment,” and consented “ that said Boone may 
engage his services pro and con as he may 
see fit.” After the execution of this release, 
it is alleged, Boone offered his services to 
Lyndon Bates, who was defending a suit 
brought by Bowers in the Federal courts of 
Illinois. Boone wrote to Bates that he pos- 
sessed information concerning Bowers of 
great value to Bates. T. A. Banning, Bates 
attorney, asked for particulars. Boone then 
wrote to him: “ The fact I refer to is not 
simply an important one, but it is a vital one. 
In my opinion it will reverse the decree al- 
ready ordered, and take the sting out of 
,owers’ patents.”” The San Francisco Ar- 
gonaut says of this case: “It is not surpris- 
ing, in the light of these developments, that 
Bowers should have filed a petition in the 
Circuit Court of the United States, asking 
that Boone be disbarred. The foregoing 
facts are condensed from the documents filed 
in the court —the petition of Bowers and 
the answer of Boone. The answer of 
3oone is one of the most amazing docu- 
ments we ever remember to have read. It 
is so extraordinary a document that Circuit 
Justice Morrow, after hearing it read, ex- 
pressed from the bench (as reported in the 
Bulletin) ‘doubts as to whether the release 
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pleaded in the answer was sufficient in law 
to excuse an attorney for betraying infor- 
mation obtained through a confidential re- 
lation.” The judge went further and re- 
quested Crittenden Thornton, Bowers’ at- 
torney, ‘to raise an issue by a demurrer on 
that point.’ This was done. The case is 
still on trial as we write. As the Argonaut 
does not~-believe in trying cases by news- 
paper, we shall refrain from commenting on 
this case, which is still sub judice. We have, 
in the foregoing, briefly presented the facts 
as shown in the records filed in court. But 
the belief is almost irresistible that Attorney 
Boone has impaled himself on one of two 
horns of an inextricable dilemma. He avers 
that he had been an attorney for Bowers for 
a number of years. He now avers that he 
had knowledge that Bowers had obtained 
his patents by improper or fraudulent means. 
If it be true that Bowers’ patents were fraud- 
ulent, Boone, as an officer of the court, is 
liable to punishment for making accusations 
to that effect. Attorney Thornton read ex- 
tracts from Boone’s testimony, in which it 
appeared that Boone had concealed from the 
court certain facts concerning a mutilated 
model which he claimed constituted the 
fraud. Bowers, by the way, swears that this 
is utterly false.” It has been demanded that 
the San Francisco Bar Association should 
take some action in this matter, but bar as- 
sociations seem loath to concern themselves 
with such cases. 


The opinion of Attorney-General Hancock 
of New York, which he wrote in response to 
a communication from Adjutant-General 
Tillinghast, holding that the National Guard 
of the State comes within the provision of 
the prison-made goods act, to the extent that 
the supplies of clothing, uniforms, arms, 
equipments, books, stationery and other arti- 
cles necessary for the maintenance and 
equipment of the State military departments 
must be purchased from the penal institu- 
tions of the State, if the same are manufac- 
tured therein, is not likely to be favorably 
received by members of the guard generally. 
Granting, as we must, that the objection on 
the part of the guardsmen to the wearing of 





prison-made uniforms is based largely, if 
not wholly, upon sentimental grounds, it is 
nevertheless a real and potent objection, and 
one which is not likely to be easily eradi- 
cated. The attorney-general, in his opinion, 
reaches the conclusion that the provision of 
the State Constitution abolishing the con- 
tract labor system is self-acting; that the leg- 
islature, in conforming the prison-made 
goods act to the constitutional provision on 
contract labor, clearly intended that the la- 
bor of convicts shall be for the benefit of the 
people of the State, and that the products of 
such labor shall be purchased by every State 
official, State department and State institu- 
tion, and not elsewhere, when articles so re- 
quired can be furnished on requisition to 
the prison authorities. As the militia of the 
State and the office of adjutant-general con- 
stitute a department of the State, it follows, 
the attorney-general says, that upon the 
proper officials of that department, as the 
term is used in connection with the law, de- 
volves the duty of complying with it in re- 
spect to making to the commissioners of 
prisons an estimate of the amount of supplies 
required for the use of the militia and for the 
office of adjutant-general of articles that 
can be furnished by the penal institutions of 
the State. 
some points of view, regret the fact, the 
opinion of the State’s legal adviser seems to 
be sound. That the militia of the State con- 
stitutes a department of the State govern- 
ment, notwithstanding the fact that it is 
known and designated as the “ National 
Guard,” and can, under certain conditions, 
be called into requisition by the National 
government, is beyond question. That the 
effect of enforcing the constitutional pro- 
vision referred to upon a body of citizen 
soldiery, dependent wholly for reinforce- 


However much we may, from 


ments upon voluntary enlistments is likely 
to have a serious effect seems equally cer- 
tain. There appears to us to be very little 
reason for supposing that the opinion of the 
attorney-general will be reversed. 


The United States Court has finally — 
though none too soon — put a final stop to 
the peculiar antics of Insurance, Commis- 
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sioner McNall, of Kansas, whose outrageous 
action with reference to insurance compa- 
nies doing business, or more properly speak- 
ing, attempting to do business in that State, 
well throughout the country. 
A decree recently issued by Judge Williams 
of the United States District Court for the 
district of Kansas, perpetually enjoins Com- 
missioner McNall from interfering with the 
affairs of the New York Mutual Life Insur- 
ance Company. 


are known 


This official — may his 
tribe decrease — based his arbitrary and un- 
warranted action in refusing a relicense to 
do business in Kansas, upon the fact that 
the insurance companies had refused to pay 
a judgment claim which there is reason to 
The 
after having been passed upon by the State 
tribunals, was taken into the United States 


believe was founded in fraud. case, 


Court, and there the companies have found 
protection in the form of an injunction re- 
straining MecNall from meddling with their 
interests. Of McNall’s refusal to license the 
Mutual Life until that company had paid the 
disputed claim Judge Williams said it was 
“an assumption of authority in a ministe- 
rial officer that is startling,” and his language 
was none too strong. That such vexatious 
annovances to and menacing of the vested 
interests of large and beneficent corporations 
can occur is in itself a fact which should 
lead to reform in present methods, rendering 
such arbitrary and unwarranted action im- 
possible. 


The so-called Rogers Anti-cigarette law, | 


which sought to prohibit the sale of cigar- 
ettes and cigarette paper in Tennessee, has 
just been declared unconstitutional by a 
Federal court. The law became operative 
on May 1, and a test case was arranged. 
W. S. Sawrie, a dealer of Nashville, sold 
cigarettes and was arrested, tried by a.mag- 
istrate and convicted. He secured a writ of 
habeas corpus from the United States Cir- 
cuit Court. The State contended that it had 
a right to prohibit the sale of cigarettes 
under its police power, but the court over- 
throws this contention, deciding that no 
State can interfere with the sale of cigarettes 
imported from another State, either by pro- 
hibition, taxation, or in any way whatsoever, 





and that the commercial clause of the United 
States Constitution is supreme and grants 
protection against any form of adverse State 
legislation. This is regarded as an import- 
ant decision and fully sustains recent decis- 
ions upon laws of West Virginia and Lowa 
which sought to restrict cigarette traffic. 


Lowville, N. Y., claims the distinction of 
having the oldest ex-member of the New 
York Legislature in the person of ex-Judge 
Carlos P. Scovil. 
in his 94th year, was a member of the assem- 
bly in 1842, and served in the senate in 1843, 
being a colleague of the late Senator Henry 
A. Foster of Rome. Mr. Scovil is reported 
to be as vigorous and active as the average 
man at 70. John W. Labar of Lockport is 
also one of the oldest surviving members of 
the assembly, having just celebrated the goth 
anniversary of his birth. 

The 
mania in Europe, together with the dwind- 
ling birth-rate in certain parts of it — nota- 
bly France 


Mr. Scovil, who is now 


alarming increase of the suicide 


is most sensibly discussed in 
a recent issue of the London Law Journal, 
which inquires what attitude the law of Eng- 
land ought to take in the presence of this 
growing evil. While the law of England 
and of some of the States of the Union stig- 
matizes suicide as a felony, juries, inclining 
the unfortunate with the broad 
mantle of charity, usually return a verdict of 
unsound mind. 


to cover 


“ Even philosophers,” adds 
the Law Journal, “have not always been 
agreed as to the ethics of suicide. English- 
men have the feeling strong in them that 
In old 
days and in small communities the loss of 


suicide is the refuge of the coward. 


an able-bodied tribesman was a source of 
weakness and danger. To our Anglo-Saxon 
race, with its overflowing population, this 
consideration is insignificant. The serious- 
ness of the suicide problem consists in the 
fact that the prevalence of suicide is sympto- 
matic of a diseased condition of the body 
politic. It is to this that law and legislation 
must address itself, not to any fresh penal- 
ties: to promoting healthier conditions of 
life and inculcating a higher standard of 


ate a 
citizenship. 
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Hotes of Cases. 

The case of Livingston v. Superior Court of 
Los Angeles County, in the Supreme Court of 
California (August, 1897, 49 Pac. R. 836), affords 
an illustration of the exercise of the general equity 
powers of a court in a matrimonial action to meet 
a practical exigency unprovided for by express 
statutory regulation. Under the Civil Code of 
California (sections 155, 176), it is provided that 
a husband and wife contract towards each other 
“ obligations of mutual * * * support,” and 
that the wife must support the husband if he is 
rendered incompetent by infirmity. It was held 
that an order of the court upon the wife to sup- 
port her husband, made under such statutory au- 
thority, did not create a debt within the constitu- 
tional clause against imprisonment for debt, and 
that as no adequate remedy existed at law for the 
effectuation of the obligation, the same might be 
enforced by contempt proceedings. Upon the gen- 
eral question of jurisdiction and power the follow- 
ing language from the opinion of the California 
court will be found of interest: 

“ The attack made here is solely upon the power 
of the Superior Court to make such an order on 
any state of facts. This contention seems to be 
based upon the fact that, in section 137 of the Civil 
Cede, provision is made for compelling the hus- 
band to support the wife, and it is provided that 
the final judgment in such case may be enferced 
by the court ‘by such order or orders as in its 
discretion it may from time to time deem neces- 
sary.’ This, it is said, authorizes such procedure 
when the wife is suing her husband for separate 
maintenance, but the statute does not authorize 
such orders when the husband sues the wife for 
his support. In Galland v. Galland (38 Cal. 265) 
this court said: ‘It is within the general powers of 
courts of equity, independent of the statute, to de- 
cree alimony to the wife, without divorce.” The 
question has been variously decided in the United 
States, and it is said that in England courts of 
equity do not give such relief, except as an inci- 
dent in an action seeking some other redress. 
It is said in 2 Story, Eq. Jur. (sec. 1422), that, to 
the question whether courts of equity have gen- 
eral authority to decree alimony to the wife when 
she is left without other means of maintenance, 
‘it can scarcely be said that, according to the re- 
sults of the authorities. an answer in the affirm- 
ative can be given in positive terms.’ This jurist 
further says, however (sec. 1423), that a broader 
jurisdiction over the matter has been asserted by 
some of our courts of equity, and it has been held 
that ‘a court of equity may in all cases decree 
her a suitable maintenance and support out of his 
estate upon the very ground that there is no ade- 
quate and sufficient remedy at law in such a case. 
And there is so much good sense and reason in 
this doctrine that it might be wished that it were 








generally adopted.’ The question has been much 
discussed, and in many cases is very fully and 
elaborately considered. Among these cases, Gar- 
land v. Garland (50 Miss. 694) contains an able re- 
view of the English cases, and shows that even 
there some cases support the jurisdiction. Pra- 
ther v. Prather (4 Desaus. Eq. 33) contains an- 
other thorough discussion of the question, and 
upon principle and authority the jurisdiction ot 
ccurts of equity to decree alimony is maintained. 
A later case in which the same doctrine is held is 
Milliron v. Milliron ({S. D.], 68 N. W. 286). Such 
being the state of the authorities, there is no rea- 
son why we should not adhere to the doctrine an- 
nounced in Galland v. Galland. It is in accord 
with the general principle that where a right ex- 
ists, and there is no adequate, legal remedy, equity 
will take jurisdiction. If, independently of any 
statute, courts of equity had jurisdiction to decree 
alimony to a wife. although no divorce was 
sought. it would necessarily follow that they have 
jurisdiction when the husband applies for sapport 
from the wife. In each case the right comes from 
the same source —the obligations assumed by che 
marriage, as expressed in section 155 of the Civil 
Code: ‘ Husband and wife contract towards each 
other obligations of mutual respect, fidelity and 
support.’ Primarily, the husband is the bread- 
winner, and assumes the responsibility for the 
support of the family, and he becomes the owner 
of the marital accumulations. But in the excep- 
tional case provided in section 176 of the Civil 
Code, the burden of maintenance shifts to the 
wife. It is an obligation of the saine kind, how 
ever, as that which ordinarily rests upon the hus 
band: and the legal remedy, if it can be said that 
there is any, is as inadequate 1n the one case as 
in the other. 





In Hoover v. M’Chesney, decided in the United 
States Circuit Court. District of Kentucky, in 
June, 1897 (81 Fed. R. 472), the proposition was 
laid down that a citizen of the United States has : 
property right in the use of the mails for lawful 
purposes, of which he cannot be deprived with- 
out due process of law. It was therefore held that 
congress has no power to confer authority on the 
head of the postal department, upon a determina- 
tion on evidence satisfactory to him that a citizen 
iz using the mails for the purpose of conducting 
a lottery or other fraudulent scheme, to issue an 
order instructing a postmaster to return or send 
to the dead-letter office all mail matter coming te 
his office directed to such person, without regard 
as to whether such matter is or is not nonmail- 
able. It was further held that compliance by a 
postmaster with such order amounted to a vio- 
lation of the fourth amendment to the Federal 
Constitution, securing the people against unrea- 
sonable seizure of their papers and effects. It 
was also decided that the Circuit Court of the 
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United States has jurisdiction to grant an injunc- 
tion restraining a postmaster from withholding 
mail matter from a citizen to whom it is directed 
under an order of the postmaster-general, which 
was beyond the scope of his constitutional au- 
thority. 





Margaret Maher's suit against the New York 
Central and Hudson River Railroad Company for 
injuries received from the sudden starting of a 
train while she was alighting at the county line 
station, in Orleans county, resulted, on the second 
trial, in judgment in plaintiff's favor, and that 
judgment has been affirmed by the Fourth Appel- 
late Division. A nonsuit was directed on the first 
trial, it being determined, as matter of law, that 
the plaintiff was guilty of contributory negligence 
in attempting to leave the train in the manner she 
dic. On appeal it was held that a question of fact 
in that regard the evidence, 
which should have been submitted to the jury, and 
a new trial was ordered. 


was presented by 


The court held, on the 
second appeal, by Justice Adams (Justice Green 
dissenting), that the evidence, which was substan- 
tially the same as upon the first trial, clearly justi- 
fied the conclusion that defendant’s train did not 
stop at the station which was plaintiff's destina- 
tion a sufficient length of time to enable her to 
alight. and that in starting under the circum- 
stances stated the company’s employes were un- 
windful of the obligations they were under to the 
passenger. The jury’s verdict holding there was 
no contributory negligence was upheld. The court 
held that a physician who examined the injured 
person and had testified that in his opinion she was 
suffering from spinal irritation, might give his 
judgment as to whether the difficulty would prove 
permanent, and what effect upon the system it 
would have, and might describe the probable ef- 
fect, such as “ nausea and vomiting, and also dis- 
turbed action of the heart, faintness, weak and 
regular pulse, pallor of the skin,’ etc. Such 
evidence was not mere conjecture, but expressed 
the deliberate judgment of a man of science, based 
upon actual observation or experience, as to re- 
sults and conditions which might naturally and 
ordinarily be anticipated. Where a witness has 
testified upon a subject which was material to the 
issue, it was held to be competent to prove prior 
declarations made by him which were inconsistent 
with and contradictory of his testimony given 
upon the trial, even though the impeaching evi- 
dence might incidentally have some bearing upon 
the main question. 


New South Wales is to be put to the expense 
of another long Tichborne trial —a lunatic named 
Creswell, now in an insane hospital near Sydney. 
having been identified as the missing Sir Roger 
by persons who have influence enough to set the 
law’s machinery in motion. 








»THE REMEDY OF “QUASI CONTRACT” 
INEFFICACIOUS WHEN APPLIED TO THE RECOVERY 
or Money Paip UNDER A MISTAKE AS TO 
THE VALIDITY OF A PATENT RIGHT. 
M\HE first case deciding this important and 
practical issue was that of Taylor v. Hare 
(1 B. & P. N. R. 260). Sir James Mansfield, the 
learned judge, hinted at the correct principle gov- 
erning that class of cases, and Chambers, J., sub- 
stantially voiced the same doctrine in language 
which has been the subject of severe criticism 
upon the part of a modern writer of superior 
acumen, who has generally handled the entire 
broad field of quasi contracts in a masterly 
manner. 

The authorities generally agree that the proper 
occasion for summoning in the remedy of quasi 
contracts as a means of redress, where money has 
been paid under mistake, is a failure of consider- 
ation redounding to the plaintiff. The authorities 
furthermore accord in holding that there are two 
kinds of mistake under which a plaintiff paying 
money may recover upon “a contract implied in 
law.” This classification is, viz.: (1) Mistakes of 
law, (2) Mistakes of fact. It is also nearly uniform 
law that a plaintiff cannot recover money disburse- 
ments under a pure mistake of law. 

The misapprehension of this latter principle has 
given rise to all the confusion troubling lawyers 
and judges to-day. The author, whose treatise has 
been accepted largely by jurists and members of 
the legal profession, is Prof. Keener, dean of 
Columbia Law School. His analysis, lamentably 
erough, instance only served to 
heighten the misunderstanding almost universally 
prevailing upon this subject. 

In his work on “ Quasi Contracts,” at page 38, 
he has taken occasion to pass several severe stric- 
tures upon the conclusion reached by the eminent 
judges in the case of Taylor v. Hare. It may be 
well to recapitulate the facts of that case, alluded 
to supra. 

Action for money had and received. On the 12th 
of September, 1791, the defendant took out a 
patent for the invention of an apparatus for pre- 
serving the essential oil of hops in brewing. Sub- 
sequently, by an agreement between the plaintiff 
and defendant, drawn regularly in form, and recit- 
ing the defendant’s patent, and that it gave defend- 
ant the sole power and authority of using, exer- 
cising and vending the same for a term of fourteen 
years, the defendant granted to the plaintiff the 
privilege of making, using and exercising the said 
invention for the residue of the period of fourteen 
years, in consideration of the plaintiff giving a 
bond for the purpose of securing an annuity of 
one hundred pounds to the defendant. 

The plaintiff did use the apparatus for five years 
next following, and during that time regularly 


has in this 
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paid the said annuity. Afterwards it was discov- 
ered that the defendant was not the inventor of the 
apparatus for which he obtained his patent. But 
the patent had never been repealed. The action was 
bicught to recover the money so paid out. But 
the court rightly decided for the defendant, Sir 
Jumes Mansfield holding: “It is not pretended 
that any action like the present has ever been 
known. In this case two persons equally innocent 
make a bargain about the use of a patent, the de- 
fendant supposing himseli to be in possession of 
a valuable patent right, and the plaintiff suppos- 
ing the same thing. * * * In consideration ot 
a certain sum of money, the defendant permits the 
plaintiff to make use of this invention, which he 
never would have thought of using had not the 
privilege been transferred to him. How, then. 
can we say that the plaintifé ought to recover back 
all that he has paid? I think there must be a 
judgment for the defendant.” 

The author of the treatise on ** Quasi Contracis’ 
fails to notice this striking language from the 
lips of the illustrious judge, but quotes from the 
less comprehensive Heath, J., and 
Chambers. Prof. Keener writes on page 37 of his 
treatise: ** Notwithstanding the fact that the plain- 
tiff. laboring under this mistake, paid for the use 
of an apparatus which he had a perfect right to use 
without payment of a royalty, the court held that he 
could not recover the money so paid, because there 
was not a failure of consideration.” 


opinion of 


It is submitted that the learned author is him- 
self laboring under a mistake of law, when he 
maintains that “the plaintiff had a perfect right to 
use the apparatus without payment of a royalty.’ 
We assert that the plaintiff had no rights beyond 
the spirit and letter of the agreement, first, ve- 
cause the “letters patent "’ of the defendant con- 
ferred a valid prima facie title to his invention, 
which he surrendered in the contract, giving a 
valuable consideration for one, viz., the payment 
of money: secondly, even if at common law the 
defendant had not possessed a prima facie title, 
there was nothing in the law then enabling the 
plaintiff to question the defendant's title in an ac- 
tion upon a contract implied in law. In other 
words, it was against the rules of evidence as then 
e- isting to introduce facts tending to show an in- 
fringement in an action of quasi centract, and the 
proceedings to show infringement have only been 
conferred in modern times by statute. The opin- 
ier of Mr. Justice Clifford, in the case of Blanch- 
ard v. Putnam (8. Wall. 425-7), as also the case of 
Wise v. --————— (9 Wall. 737), amply illustrate 
this principle. Also, United States Revised Stat- 
utes (sec. 4920) may be referred to with advantage. 
Accordingly, the plaintiff had no right to the use 
of the defendant's invention previous to the agree- 
ment being entered into, and hence should not 
have recovered. 





Then, returning to the discussion of mistakes 
in the Law of Quasi Contract, we furthermore as- 
sert that the plaintiff had no remedy sounding in 
* Quasi Contract,” because this was a mutual mis- 
take of a pure question of law. No one can seri- 
ously believe for a moment that either the plain- 
tiff or the defendant relied upon extrinsic facts at 
the time of the inception of the article of agree 
ment. No, it was the “letters patent,” as recited 
expressly in the contract, that the parties had in 
mind, and the construction of the letters patent 
called for an exercise of legal knowledge. 

If the learned author will recall the case of an 
invalid deed given for a good consideration 
where both the parties were acting in good faith 
(tc which this patent case is analogous in prin- 
ciple), he will easily perceive that in the one, as 
well as the other, the action of quasi contract 
would be inapplicable. 

All the parties were acting under a mistake of 
law, and hence there could be no recovery. It is 
evident, then, that quasi contract would be inetti- 
cacious, without the intervention of statute, in an 
action for money had and received under letters 
patent, even although the defendant were not che 
real inventor of his patent. Hence the case of 
Taylor v. Hare was correctly decided. 

ALEXANDER HIRSCHBERG. 

New York, Oct. 1, 1897. 

ee.) eee 
REMOVAL FROM OFFICE-—CIVIL SER VICE 
— ACT—REGULATIONS~— INJUNCTION. 


SUrpREME Court oF THE District OF COLUMBIA. 
Opinion filed Sept. 14, 1897. 
In Equity. 

sJoun G. Woops v. JAMes A. Gary, Postmaster- 
General, and Perry S. Heatn, Assistant. 

1. The power of removal from office is incident 
to the power of appointment; and an act which 
confers upon the head of a 

of appointment ipso 

power of removal as effectually as if the act 
expressly gave that power. 


department a 


power facto confers a 


2. The acts of congress authorizing the appoint- 
ment of superintendents of mails confer upon 
the postmaster-general power to remove such 
officials at his pleasure. 

3. This power of removal is not affected by the 
Civil Service Act of January 16, 1883, except 
as to removals for refusal to contribute to 
partisan objects: and the rules and regulations 
adopted by the Civil Service Commission 
which seek to further restrict the exercise of 
the power of removal are ultra vires and void. 

4. A court of equity is without jurisdiction to en- 

join the postmaster-general from removing a 

superintendent of mails from office. 


Hearing on demurrer to bill for an injunction. 





Demurrer sustained. 
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Mr. Justice Cox delivered the opinion of the 
Ceurt: 

The bill and amended bill in substance set forth 
that in June, 1893, the complainant was appointed 
superintendent of mails at the post-office in Louis- 
ville, Ky., and has ever since held the office and 
discharged the duties of the same, and is still in 
possession of it, ‘and it is worth to him more than 
$2.500; that without there having been any com- 
plaint or charges made against him, and without 
giving him any notice of any such charges, or an 
opportunity to be heard in relation thereto, the 
deiendants have issued an order removing him 
from his said position of superintendent of mails, 
and appointed one O'Donnell in his place; that 
such proceeding is contrary to the civil service 
rules promulgated by authority of the act of Janu- 
ary 16, 1883. known as the Civil Service Act, one 
of which, of the date of November 2, 1896, being 
clause three of rule 2, provides that “ No person in 
the executive civil service shall dismiss or cause to 
be dismissed, or make any attempt to procure the 
dismissal of, or in any manner change the official 
rank Or compensation of, any other person therein 
because of his political or religious opinions or 
affiliations; ”’ another of which, dated July 27, 1893, 
added the following to the foregoing, viz.: “ No 
removal shall be made from any position subject 
to competitive examination except for just cause 
aud upon written charges filed with the head of 
the department or other appropriate officer, and 
of which the accused shall have full notice and an 
opportunity to make defense; ” that complainant’s 
office is within the classified executive civil service 
of the post-office service of the United States, and 
subject to competitive examination, and complain- 
ant believes and. therefore, charges that the sole 
ground of the attempt to remove him is that he is 
a Democrat, and it is intended to appoint a Re- 
publican to succeed him. He therefore asks an 
injunction against the proposed action of the de- 
partment. A demurrer was filed on the part of 
the defendant. 

On the authority of Ex parte Sawyer (124 U. S. 
200), and the cases therein cited, I shall be com- 
pelled to hold that I have no jurisdiction, as a 
court of equity, to enjoin the postmaster-general 
and the assistant postmaster-general from remov- 
ing the complainant from his position. 

There is not entire unanimity among the Federal 
judges on this subject. Two (if not three) of the 
justices of the Supreme Court dissented from the 
opinion as announced by Justice Gray, and ten 
years after that opinion was delivered we find 
District Judge Jackson asserting the right of a 
complainant to injunctive relief in a case of at- 
tempted removal from the office of deputy marshal 
on the very grounds of the present application. 

The decision of the Supreme Court had no refer- 
ence to the Civil Service Act, for the office tn- 
velved in that case was held under State authority. 


_ Several appropriation acts. 





and only related to the form of the relief sought. 
It has seemed to me that it would be more satis- 
factory that, instead of denying relief on the 
ground of jurisdiction only, I should give some 
attention to the Civil Service Act itself, and con- 
sider whether, if jurisdiction existed, the com- 
plainant would be entitled to relief. 

The Constitution of the United States, in article 
II, section 2, clause 2, provides: ““ He (the presi- 
dent) shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided 
two-thirds of the senators present consent; and 
he shall nominate and, by and with the advice and 
consent of the senate, shall appoint ambassadors, 
other public ministers and consuls, judges of the 
Supreme Court, and all other officers of the 
United States, whose appointments are not herein 
otherwise provided for, and which shall be estab- 
lished by law, but the congress may by law vest 
the appointment of such inferior officers as they 
think proper in the president alone, in the courts 
of law, or in the heads of departments.” 

There does not appear to have been any act of 
congress specially creating the office of superin- 
tendent of mails, but such officers evidently were 
appointed by the postmaster-general under his 
general authority to conduct the business of his 
department, and his authority was recognized in 
Thus, in the appro- 
priation act of 1889, chapter 374, 25 Statutes, page 
842, there is an appropriation for superintendents 
of mails, salary not exceeding 45 per cent. of the 
salary of the postmaster, and also for assistant 
superintendents. And in a previous year, 1878, 
there was an appropriation for nine assistant super- 
intendents of railway mail service, who shall re- 
ceive each a salary of $2,500. (20 Stats. 140.) 

It may be assumed that, under this legislation, 
the postmaster-general was authorized to make the 
appointments, and that those officers were of the 
élass of inferior officers whose appointment could 
be vested by congress in the head of the depart- 
ment. If the complainant is not in this category, 
then, as he was not appointed by the president by 
and with the advice and consent of the senate, he 
is holding his place without any authority of law. 
and has no standing in court. 

The subject of appointments and removal from 
office was lately discussed at length by the Su- 
preme Court of the United States (169 U. S. R. 
32). That was the case of a district attorney of 
the United States for the Northern District of 
Alabama, who had been appointed as usual for 
four years, but who was removed from office by 
the president within that term. He denied the 
president’s right to remove him before the expira- 
tio of his term, and brought suit against the 
United States in the Court of Claims to recover 
the fees which had accrued to the office since his 
removal, and from an adverse judgment he ap- 


pealed to the Supreme Court. The Supreme 
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Court, upon a review of the decisions, the de- 
bates in congress and the opinions of the attor- 
neys-general, reiterated the doctrine repeatedly 
asserted in all the departments of the government, 
that the right of removal from office was an inci- 
dent of the right of appointment, and held that 
aithough the appointment was made by and with 
the advice and consent of the senate, the appoint- 
ing power was really with the president, and he 
had, in consequence, the right to remove; and, 
further, that the designations of four years as the 
term of the appointment was not intended to give 
a term that should, at all events, last for that 
time, but to restrict the term of service to that 
period, subject all the time to the pleasure of the 
appointing power. 

That was the case of an appointment by the 
president. But the court also cite and adopt 
anew its former opinion in the case In re Hennen 
(13 Pet. 230), which was the case of a clerk of the 
istrict Court of Louisiana, who, after being ap- 
pointed in that court, was removed from office by 
its order. He applied to the Supreme Court for a 
mandamus commanding the District Court to re- 
store him to the office of clerk, and the whole sub- 
ject of appointments and removal was discussed 
by counsel and the court. The court, after re- 
ferring to the constitutional provision before men- 
tioned, says: “ The appointing power here desig- 
nated, in the latter part of the section, was no 
doubt intended to be exercised by the department 
of the government to which the officer to be ap- 
pointed most appropriately belonged. The ap- 
pointment of clerks of courts properly belongs to 
the courts of law; and that a clerk is one of the 
inferior officers contemplated by this provision in 
the Constitution cannot be questioned. Congress 
in the exercise of the powers here given, by the 
act of the 24th of September, 1789, establishing 
the judicial courts of the United States (Story’s 
Laws, 56. sec. 7), declares that the Supreme Court 
and the District Courts shall have power to ap- 
point clerks of their respective courts; and that 
the clerk for each District Court shall be clerk 
also of the Circuit Court in such district. 

Again, after adverting to the circumstances of 
the petitioner's appointment, they say: “ Such 
then, being the situation in which the petitioner 
stood, the question arises whether the district 
judge had the power to remove him and appoint 
another clerk in his place. The Constitution is 
silent with respect to the power of removal from 
office where the tenure is not fixed. It provides 
that the judges, both of the Supreme and inferio1 
courts, shall hold their offices during good be- 
havior. But no tenure is fixed for the office of 
cierk. Congress has by law limited the tenure 
of certain offices to the term of four years (3 Story. 
1-90), but expressly providing that the officers 
shall. within that term, be removable at pleasure 
which. of course, is without requiring any cause 








= 


for such removal. The clerks of the court are not 
included within this law, and there is no express 
limitation in the Constitution or laws of congress 
upon the tenure of office. All offices of which the 
tenure is not fixed by the Constitution or limited 
by law must be held either during good behavior 
or (which is the same thing in contemplation of 
law) during the life of the incumbent, or must be 
held at the will and discretion of some department 
of the government, and subject to removal at 
pleasure. It cannot, for a moment, be admitted 
that it was the intention of the Constitution that 
those offices which are denominated inferior olfices 
should be held for life. And if removal at pleas- 
ure, by whom is such removal to be made? In 
the absence of all constitutional provision or stat- 
utory regulation, it would seem to be a sound and 
necessary rule to consider the power of removal 
as incident to the power of appointment? ”’ 

Had the opinion stopped here it would be 
equally applicable to the case of clerks and other 
employes appointed by the heads of executive 
departments, because the latter are placed upon 
the same footing with the courts in the article oj 
the Constitution which authorizes congress to vest 
the appointment of inferior officers in the presi- 
dent alone, in the courts of law or the heads of 
departments. But the courts go further, and refer 
it express terms to the departments also. 

They say: “In all these departments power is 
given to the secretary to appoint all necessary 
clerks (1 Story, 46), and although no power to 
remove is expressly given, yet there can be no 
doubt that these clerks hold their office at the will 
and discretion of the head of the department. It 
would be a most extraordinary construction of the 
law that all these offices were to be held during 
life, which must inevitably follow, unless the in- 
cumbent was removable at the discretion of the 
head of the department. The president certainly 
has no power to remove. These clerks fall under 
the class of inferior officers, the appointment oi 
which the Constitution authorizes congress to vest 
in the heads of the departments. And the Consti- 
tution has authorized congress, in certain cases, to 
vest this power in the president alone, in the courts 
of law, or in the heads of departments, and all in- 
ferior officers appointed under each, by authority 
of law. must hold their offices at the discretion of 
the appointing power. Such is the settled usage 
and practical construction of the Constitution and 
laws under which these offices are held.” 

If an act of congress, presumed to be approved 
by the president, vests in the judges or heads of 
the departments authority to appoint subordinate 
officers, then, by constitutional authority, the 


power to appoint them is taken away from the 
president; and it follows, according to this case. 
that the power of removal would be equally taken 
The president might dismiss the head of a 
department who would refuse at his request to dis- 


away. 
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miss a subordinate or inferior officer, but would 
have no power directly to dismiss such officer 
himself. 

It may be regarded, then, as the settled law that 
the power of removal is incident to the power of 
appointment, and, therefore, that any law which 
the head of a department a power of 
ipso facto, conveys a power of re- 
moval, as effectually as if that power were ex- 
pressly given by that statute. The power of 
removal is intrenched in the law. It is created by 
an act of legislation, and it can only be taken 
away or modified by similar authority. The acts 
of congress, therefore, authorizing the appoint- 
ment of complainant as inspector of mails of them- 
selves gave the postmaster-general authority to 
remove him at pleasure, unless that or some other 
act of congress has imposed some limitation, con- 
dition or restriction upon that power. 

The second section contains an enumeration of 
the objects for which the rules are to provide. 
They are: For competitive examination; for ap- 
pointment by selection from those grading high- 
est, as the result of such examinations; for ap- 
portionment of the appointments among the 
States and Territories and the District of Colum- 
bia, according to the population; for a period of 
probation before absolute appointment; for exemp- 
tion of persons in the public service from any 
obligation to contribute to any political fund and 
from being coerced into any political action; and 
fol non-competitive examination in certain cases, 
and for notice to the commission of all appoint- 
ments made by the appointing power. 


conters upon 
appointment, 


It would be a_ very irrational interpretation 
which would give to the words, “ and among other 
things,” which are prefixed to this enumeration, 
such a scope of meaning as to convey by implica- 
tion an unlimited authority to establish rules hav- 
ing no relation to the objects of the -law. If that 
were a proper interpretation of the law, these 
rules might be made to impose new conditions to 
the power of appointment, and even take it away 
from the heads of the departments and vest it in 
the commission itself. The absurdity of such a 
proceeding would be manifest, and yet it would 
be no more obnoxious to criticism than rules 
nicdifying the power of removal, as it existed be- 
fore the act was passed, or in a manner not war- 
ranted by the law itself. 

The law seems to contemplate the preparation 
o these rules as the joint act of the commission 
and the president. It directs that when promul- 
gated they shall be observed by all the officers in 
the departments. It does not in terms declare by 
whose authority they are to be promulgated and 
to go into effect, but it is to be presumed that it is 
to be by the president. It makes no difference, 
however. whether they are to emanate from the 
president or the commission, for congress is just 
as incapable of surrendering its legislative author- 








ity to the president as to the commission; and is 
just as little to be understood as intending to do 
so in the one case as in the other. The simple 
inquiry is whether the rules invoked by the com- 
plainant, whether the president or the commission, 
or both, be the authors of them, are such as the 
act of January 16, 1883, known as the Civil Service 
Act, authorized to be established. In my judg- 
ment they are ultra vires and void. 

I have no doubt that the president may lay 
down rules for the internal policy of his adminis- 
tration, and may require his chief executive offi- 
cers, dependent upon his pleasure for their tenure 
of office, to conform to them, or else to sever 
their official relations with him, and in that sense 
the rules relied on by the complainant were within 
his political and executive authority. But the en- 
forcement of such rules is a matter between the 
president and his cabinet, and not a matter for 
the courts, or one in which the complainant has 
any legal interests. All that I mean to state in 
this opinion is that the rules in question were not 
such as the Civil Service Act authorizes, and do 
not derive any efficacy from that act. 

I know of nothing more important to the true 
interests of the country than the policy which the 
civil service legislation was intended to initiate 
and promote, and it is perhaps a matter for great 
regret that the act of January 16, 1883, has not 
gone further than it does. But it is my duty to 
construe it as it is. 

To sum up, I conclude that, apart from the 
Civil Service Act, the postmaster-general had the 
authority to remove the complainant from office 
at his pleasure; that this act makes no change in 
this respect, except to forbid removals for refusal 
to contribute to partisan objects; that the power 
to the commission and the president to establish 
rules to carry that act into effect does not author- 
ize any rule which shall make a change in the law 
in this respect, and that even if this court had 
jurisdiction in a case like the present the com- 
plainant is not entitled to the relief prayed. 

Mr. H. N. Low for the complainant. 

Mr. Henry E. Davis, United States attorney for 
the District of Columbia, and Mr. John E. Boyd, 
assistant attorney-general of the United States, 
for the defendants. 


——_—__q—_—____— 


THE TRUE TEST OF THE CRIMINAL RE- 
SPONSIBILITY OF THE INSANE. 


ro is no legal warrant either in England 
or America for the language, imputed to 
Mr. Justice Brett. in the case of Reg. v. Blampied 
(Maidstone Sum. Ass., 1895). The decision of the 
jury was correct and eminently proper. The dicta 
of Mr. Justice Miller (ante) in Reg. v. Cockroft 
more correctly states the law applicable to such 
cases. 

1. There is a difference between an insane de- 
lusion which dominates and controls the action of 
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un insane person, and a mere delusion which 
affects the sane or the insane mind similarly. 
Both sane and insane minds may rest under delu- 
sions, but whether the insane delusion be of such 
a character as to dominate the will and action of 
the accused, in reference to the act, is the crucial 
test of criminal responsibility. 


2. No amount of moral degeneration, or vice, 
which has become unresisted or irresistible, ever 
excuses crime. The second-nature criminal may 
have irresistible impulses to steal, rob and commit 
crime. The light of science shines upon the path 
and clearly marks the boundary line of crime and 
vice in him who, dominated by an insane delusion, 
which controls the conduct and dominates the 
will, commits an act which lacks all the essential 
clements of crime. Chief Justice Gibson states 
the law correctly when he says, in Commonwealth 
v. Mosler (4 Barr, 266): “It (insanity) must 
amount to a delusion or hallucination controlling 
his will, and making the commission of the act a 
duty of overruling necessity;’’ and again: “ The 
law is that whether insanity be general or partial, 
it must be so great as to have controlled the will 
of its subject, and to have taken from him the 
freedom of moral action.” 


The knowledge of right and wrong, either in 
the abstract or in regard to the act committed, 
knowledge of its character and consequences, 
even, may exist, as in the case of Guiteau an¢ 
possibly, though not probably, in the case of Dr 
Beach (at the moment of the killing), then even 
in the language of Judge Gibson, “If it (the in- 
sanity) was so great as to have controlled the will 
and taken from him the freedom of moral action,” 
by the law of Pennsylvania the accused would not 
be responsible, and in cases of moral insanity un- 
der the law of that State, as announced by the 
court, Mr. Chief Justice Lewis pronouncing the 
opinion, “ We say to you as the result of our re- 
flections on this branch of the subject, that if the 
prisoner was actuated by an irresistible inclination 
to kill, and was utterly unable to control his will 
or subjugate his intellect, and was not actuated 
by anger, jealousy, revenge, and kindred evil pas- 
sions, he is entitled to an acquittal.” 

Sir James Fitz James Stephen, by far the ablest 
writer upon the criminal law of England, in re- 
viewing it historically, writing as late as his treat- 
ise on the History of the Criminal Law of 
England (1883), says: “I know of no single in- 
stance in which the Court for Crown Cases Re- 
served, or any other court, sitting im banc, has 
delivered a considered written judgment on the 
relation of insanity to criminal responsibility, 
though there are several of such decisions as to 
the effect of insanity on the validity of contracts 
and wills.” (Stephen’s Hist. Crim. Law of Eng., 
Vol. II, p. 152). 

The question is, or should be, How far does the 
celusion dominate the volition, or, in another 








class of cases, as Sir James Stephen puts it, ‘ Was 
the accused deprived, by a disease affecting the 
mind, of the power of passing a rational judg- 
ment on the moral character of the act which she 
ineant to do?” (Bell’s Medico-Legal Studies, 
Vol. Il, p. 1.) Lord Denman said, in Rex y, 
Oxford (2 C. & P. 225), where the accused was 
evidently acting under the duress of a delusion 
probably of an insane character: “If some con- 
troling disease was in truth the acting power 
within him which he could not resist, then he will 
not be responsible.” (In State v. Pike, 49 N. H. 
399; 50 N. H. 367.) 

The opinion of Chief Justice Doe is the most 
masterly and instructive discussion of the Law of 
Criminal Responsibility of the Insane extant. 
(Bell's Med.-Legal Studies, Vol. II, p. 14; wide 
also Laws on Insanity, pp. 311, 312, and 2 Law- 
son’s Crim. Def. 311 et seg.; also decisions in 
American States: Kriel v. Com., 5 Bush [Ky.], 
302: Smith v. Com., 1 Duv. [Ky.] 224; in Vir- 
ginia, Dejarnette v. Com., 75 Va. 876; in Missis- 
sippi, Cunningham v. State, 56 Miss. 269; in 
Connecticut, State v. Johnson, 40 Conn. 136; And- 
erson vy. State, 43 Conn. 514; in Iowa, State v. 
McWhorter, 46 Iowa, 88; State v. Feltes, 35 Iowa, 
68: in Illinois, Hopp v. People, 31 Ill. 385; in 
Indiana, Bradley v. State, 31 Ind. 492; in Texas, 
Harris v. State, 18 Tex. Court of Appeals, 87; in 
Pennsylvania, Coyle v. Com., 100 Pa. 573; in 
Georgia, Roberts v. State, 3 Ga. 310; in Massa- 
chusetts, Com. v. Rogers, 7 Metc. 500.) 

The most complete recent statement of the law 


will be found in the opinion of Somerville, J., in 
Parsons ‘v. State, given in full in Bell’s Med.- 
Legal Studies, Vol. II, p. 16; Medico-Legal Jour- 
nal. This holds that the inquiries to be submitted 
to the jury in any criminal trial where the defense 
of insanity is interposed should be: 

1. Was the defendant at the time of the com- 
mission of the alleged crime, as matter of fact, 
afflicted with a discase of the brain affecting the 
mind, so as to be either idiotic or otherwise in- 
sane? 

2. If such be the case, did he know right from 
wrong as applied to the particular act in ques- 
tion? If he did not have such knowledge he is 
not legally responsible. 

3. If he did have such knowledge he may, never- 
theless, not be legally: responsible if the two fol- 
lowing conditions cccur: 


(1.) If, by reason of the duress of such mental 
wisease, he had so far lost the power to choose 
between the right and the wrong, and to avoid 
doing the act in question, as that his free agency 
was at the time destroyed. 


(2.) And if, at the same time, the alleged crime 
was so connected with such mental disease, in the 
relation of cause and effect, as to have been the 
product of it solely. 

(Bell’s Med.-Legal 


Studies, Vol. 


II, p. 31. 
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lide also opinion by Dillon, C. J., in State v. 
Felton, 35 lowa, 67 [Bell’s Med.-Legal Studies, 
Vol. Ll, p. 16]). Judge Dillon held that the capa- 
city to distinguish between right and wrong was 
not a safe test of criminal responsibility in all 
cases, and it was accordingly decided, that if a 
commit a homicide, knowing it to be 
but do so under the influence of an un- 
controllable and irresistible impulse, arising, not 
irom natural passion, but 


person 
wrong, 
from an insane con- 
dition of the mind, he is not criminally responsi- 
ble. “If,” said Chief Justice Dillon, “ by the 
observation and concurrent testimony of medical 
men who make the study of insanity a specialty, 
it shall be definitely established to be true that 
there is an unsound condition of the mind, that is, 
a diseased condition the mind, in which, 
though a person abstractly knows that a given act 
is wrong, he is yet, by an insane impulse, that is, 
an impulse proceeding from a diseased intellect 
driven commit it, the law must 
its ancient doctrines and recognize the 


of 


irresistibly to 
modify 
truth, and give to this condition, when it is satis- 
factorily shown to exist, its exculpatory effect.” 

In the case of People v. Daly (trial in Eighth 
District Court, at Washington, D. C., Jan. 13 
1887), Judge Montgomery charged the jury as 
follows: 

'. Was the defendant, at the time of the act, as 
matter of fact, afflicted with disease of the mind? 
Was he wholly or partially insane? 


> 


2. If he was so afflicted, did he know right from 
wrong, as applied to the homicide in question? 

li he did have such knowledge, had he, by rea- 
son of the duress of such mental disease, so far 
lost the power to choose between the right and 
the wrong, and to avoid doing the act in question, 
as that his free agency was, at the time, destroyed, 
and if so, was the homicide so connected with 
such mental disease, in the relation of cause and 
effect, as to have been the product of it (the men- 
tal disease) solely. If you are satisfied from the 
evidence that the defendant was mentally afflicted, 
so that he did not know right from wrong, as 
applied to the act. or if he did know, but by 
reason of the duress, the stress of his mental dis- 
ease (if he had any), he had no power to choose, 
no power to avoid doing what he did, and if the 
homicide was the product of his mental condition 
solely, or if by reason of the insane delusions 
which the defendant had been harboring (if any), 
he had reached that condition of mind where the 
mcrbid impulse to kill became irresistible, and 
existed in such violence as to subjugate his intel- 
lect, control his will, and render it impossible for 
him to do otherwise than to yield and do as he 
did, then he is not to be held accountable. 

‘If some controlling (mental) disease was in 
truth the acting power within him, which he could 
not resist, then he will not be responsible.” 

“If a person commit a homicide under the in- 





fluence of an unaccountable and irresistible im- 
pulse, arising not from natural passion, but from 
an insane condition of the mind, he is not crimi- 
nally responsible.” 


— From Advance Sheets Clark Bell’s 12th Am. ed, 
Taylor's Medical Jurisprudence, 





THE LAW AND CHRISTIANITY. 

VHRISTIANITY., we have often heard, is part 
C of the common law of England, but Chief 
Justice Best was committing himself to a very 
bold proposition when he said, in Bird v. Hol- 
brook, that there is no act which Christianity for- 
bids that the law will not reach. True it is that 
neither the law nor Christianity will allow ship- 
wrecked mariners, for instance, to eat a boy com- 
panion in order to save their lives; but the law 
does allow one shipwrecked mariner who is cling- 
ing to a spar to push another off if the spar will 
not suffice to support both, which certainly Chris- 
The law, in fact, allows what, 
for want of a better word, we may call legitimate 
selfishness. It commends the higher standard of 
Christianity, but does not exact it. 


tianity does not 


The particular 
instance which Chief Justice Best had in his mind 
was the inhumanity of setting spring guns with- 
out notice. And it is one which very well illus- 
trates the Christian attitude of our law. The law 
allows a man to be vigorous in the protection of 
hiv property, but not vindictive. He could (at one 
time) set spring guns in his grounds with due 
warning, as he still may at night in his dwelling- 
house; saying, in effect, to trespassers, “If you 
Then the 
trespasser coming to the danger is the author of 
his own wrong. But he must not 
set a secret and fatal snare, as the defendant in 
Bird v. Holbrook did. 
for his trespass with his life unless he chooses to 
run the risk. 


come here, take the consequences.” 
This is logical. 


A trespasser is not to pay 


If he does, “ volenti non fit injuria.”— 
Law Journal, London. 
alii as 


PRIVATE TRIAL OF DIVORCE CASES. 


YOMMENT is caused by an order made by Jus- 
! tice Dunwell. of the Supreme Court, excluding 
spectators, certain witnesses named and press rep- 
resentatives from the court-room during the tak- 
ing of evidence in a sensational divorce case at 
Rechester. in which is involved a clergyman’s 
good name, says the Albany Argus. To take tes- 
timony in divorce cases before a referee, im order 
The 


parties in this case. however, not having pursued 


to avoid publicity, has not been unusual. 


that course. but having, on the contrary, brought 
the proceedings into open court, the judicial or- 
der is somewhat of a new departure — although it 
is expressly authorized in such cases by the Civil 
Code. 

As to the merits of Justice Dunwell’s action, it 
is at once apparent that something might be said 
beth for and against. In opposition to the exer- 





266 


THE ALBANY LAW JOURNAL. 








cise of a wise judicial discretion to prevent the 
washing of domestic linen in the columns of yellow 
journalism, the voice of no reputable newspaper 
would be likely to be raised, were there no other 
consideration involved. The danger is that, if such 
a precedent be followed except in extremely inde- 
cent cases, it will afford new means of securing 
quietly, without public scandal, divorce by col- 
lusion—than which there is to-day no greate1 
menace to honorable wedlock and the perpetuity 
of domestic relations. 

It is a great pity that the filth of sensational 
divorce suits should be spread at great length be- 
fore the community by yellow journalism. It is 
a great pity that there is any such thing as yellow 
journalism. But, just as was the case when the 
Ellsworth bill was proposed last winter, we must 
always consider whether, in consenting to press 
censorship and privacy in a good cause, we are not 
opening the doors to a general censorship and 
forging fetters to bind the American free press. 

—_———— 


Before the Final Bar. 








MHE Hon. Francis R. Gilbert died on Thursday 

last at his native place, in Stamford, N. Y., 
aged 67 years. He was a prominent member ot 
the assembly from the second district of Dela- 
ware county in 1863 and 1864. In May, 1887, he 
was appointed by Governor Hill to fill the vacancy 
on the bench of the Supreme Court caused by the 
removal of Justice William Murray, Jr., by the 
legislature, for disability; and in 1890 was desig- 
nated by Governor Hill to be a member of the 
Constitutional Commission of that year from the 
Sixth Judicial District. In 1892-3 he was first 
deputy attorney-general under Rosendale. After 
retiring from that office he resumed the practice 
of the law in partnership with the late Judge May- 
nard, who was his cousin. Judge Gilbert was an 
able lawyer and a good public speaker. 





Fx-Secretary of the Navy George M. Robeson 
died September 27, at his home in Trenton, N. J. 
Mr. Robeson was 69 years of age, and had been 
ir failing health for several months. The de- 
ceased was graduated from Princeton in 1847, stud- 
ied law, and was admitted to the bar in 1850. 
Subsequently he’ moved to Camden, and in 1855 
was made prosecuting attorney of that county by 
Gevernor Newell. In 1865 he was appointed 
attorney-general for the State by Governor Ward, 
and in June, 1869, was made secretary of the navy. 
He served in this office until the end of President 
Grant’s second term, March, 1877. The follow- 
ing year Mr. Robeson was elected to congress 
from the First New Jersey district, and was re- 
elected in 1880. He was defeated for a third term 
by Thomas M. Ferrell. Shortly afterward he 
moved to Trenton and gave his attention to his 
law practice. 








English Dotes. 





Lord Herschell will deliver an address, on 
October 19, at the opening of the art gallery which 
has been added to the municipal buildings at Read- 
ing. 

Sir Richard Webster is to be invited to act as 
captain of the parliamentary cricket team which is 
being organized for a tour round the empire next 
year. 

Sir William Windeyer, LL. D., formerly senior 
puisne judge of the Supreme Court of New South 
Wales, died recently at Bologna, at the age of 63. 
The cause of death was paralysis of the heart. 

The outrage committed last week on Mr. Parr, 
the senior partner in the firm of Messrs. Jeffery 
Parr & Hasell, solicitors, of Birmingham, by an 
euraged beneficiary under a will, who shot at Mr. 
Parr with a revolver, shows the risk solicitors may 
run in the discharge of their duties, and leads us 
rather to wonder that such events are happily so 
uncommon, says the Solicitors’ Journal. Most 
solicitors must inevitably, on occasions, incur the 
keen resentment of violent persons of the class 
who are accustomed to settle their disputes by 
their fists; they must act against persons whose 
livelihood or reputation will be destroyed by the 
success of the proceedings; yet fortunately most 
people (except, perhaps, Welsh miners — see the 
reports of the Denbighshire election) in this law- 
abiding country understand that the lawyer is a 
mere agent. The stories which have reached us 
ou this subject have usually related to difficulty in 
keeping the peace between persons representing 
hostile interests who attend at the solicitor’s office. 
We recall a diverting case in which the whole 
force of the establishment was engaged in pre- 
venting the members of a working-class family 
from flying at each other’s throats during an in- 
terview to settle certain arrangements as to the 
division of property. A stalwart articled clerk is 
of great assistance on these occasions, and he 
usually performs these exceptional duties with 
more relish than the routine work to which he is 
accustomed. 

The Times mentions the fact, 
apropos of the law’s delays, that in the case of 
Tynte v. The Queen (7 Q. B. 216), judgment was 
reversed on error, after a lapse of 116 years. 


London Law 


————___—@ 


Legal Aotes of Bertinence. 


Charles H. J. Taylor (colored), who was register 
of deeds at Washington, under President Cleve- 
land, has been chosen dean of the Law School of 
Morris Brown College, Atlanta, Ga. Mr. Taylor 
will resume his law practice in that city. 

Attorney-General Grigsby, of North 





Dakota, 


has rendered a decision in which he holds that a 
half-breed born of a white man and Indian woman 
is not an Indian in the sense of the law; that he is 
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— 


not a ward of the government. The decision arose 
over the question of jurisdiction in the case of a 
half-breed held at Pine Ridge Agency for murder. 

A. J. Sampson, who has just been appointed 
United States minister to Ecuador, lives in Pheoe- 
nix, Ariz. He is a lawyer by profession, and was 
the first attorney-general of Colorado after that 
State was admitted into the Union. He was the 
United States consul at Paso del Norte, Mexico, 
President Harrison’s administration. He 
is a native of Ohio, and about 55 years of age. 


during 


nominations 
Henry A. Childs, of 
Medina, has been renominated for justice of the 
Supreme Court in the Eighth or Buffalo district, 
Pardon C. Williams, of Watertown, in the Fifth 
or Ltica district, and Willard Bartlett in the Sec- 
ond or Brooklyn district. These justices were 
originally elected in 1883, under an amendment to 
the Constitution providing for twelve additional 
Supreme Court justices. 


A number of important judicial 


have recently been made. 


The confinement of a prisoner in an iron or 
steel court-house, with a tin or zinc floor covered 
with ice and with broken windows, during a bitter 
cold winter night, in which he suffers intensely 
and has his feet badly frost-bitten, is held, in 
Shields v. Durham ([N. C.], 36 L. R. A. 293), to 
give him a right of action against the town when 
the authorities had long known af the condition 
of the prison. A note to this case collates the 
decisions on a prisoner’s right of action for im- 
prisonment in an unhealthy or unfit prison. 

William Winans, a former resident of 
Baltimore, has just died in England, and his per- 
sonal property, nearly all of it American securi- 
ties, amounting to $12,015,000, will pay the British 
treasury a probate duty of $961,200. The English 
papers are all commenting on the advantage of 
having such Americans die in England. It cer- 
tainly is an advantage to the English exchequer. 
American taxation is more lenient. No American 
estate has ever paid much over a tenth of the sum 
levied by English law on the estate of this ab- 
sentee American. 


Louis 


The importing handkerchief trade in New York 
is anxiously awaiting the ultimate decision in the 
case of Jonas Bros. v. The Government, involving 
the question whether .“ initial’ handkerchiefs are 
to be officially and judicially designed as “ em- 
broidered.” The importers brought in a certain 
lot of handkerchiefs and entered them at 50 per 
cent. ad valorem. The collector declared the 
goods dutiable at 60 per cent. ad valorem, and at 
that figure the appraisement was made. Upon ap- 
peal to the United States General Board of Ap- 
praisers, the protest of the importers was 
The United States Circuit Court has 
affirmed this decision, and now the case will be 
carried to the United States Supreme Court. 

The first legal bout between the heirs of the 


sustained. 


estate of the late John C. Conley, of Boone county, 
Mo., and the curators of Missouri University has 
resulted in favor of the university, when Judge 
Hutzler, of the County Probate Court, decided 
to assess the estate to the amount of $25,000, the 
money to go to the university. The case has been 
closely watched by the authorities of other State 
universities. The decision to assess the estate was 
under the law providing for a collateral succes- 
sion tax for the benefit of the State university. 
The law provides that if a man dies leaving no 
father, mother, wife or direct lineal descendants. 
a certain per cent. of his estate, excluding any 
amount left for charities or religious purposes 
must go to the State university. 

Justice William J. Gaynor, of New York, who 
has spent the summer at Great Barrington, Mass., 
has been a frequent visitor to the free library, in 
which there is much local pride. On one occa- 
sion he had occasion to consult the Bible in pre- 
paring a lecture which he delivered before the 
Thursday Morning Club. Miss Sheldon, the 
librarian, after hesitating and consulting the cata- 
logue, told him, with an embarrassed smile, that 
the library did not contain a Bible. The other 
day the library received a Bible, with the follow- 
ing inscription on the fly-leaf, signed by Judge 
Gaynor: “I have visited many libraries which 
lacked many books, but only one library which 
lacked The Book, and to that one I send this.” 
The incident has caused much gossip and amuse- 
nent. 


ARotes of Recent Amevican Decisions. 





Deed — Enforcement of Lien 
for Purchase Money. — Where the grantor con- 
veyed a tract of land for the consideration, among 
others, that the grantee would pay or contribute 
one-fourth part of the sum necessary to support 
the grantor during his life, it was error for the 
court to cancel the deed upon the failure of che 
grantee to contribute anything toward the support 
of the grantor; but a sale of the land should have 
been adjudged to pay the amount which the 
grantee should, under the stipulations of the deed, 
have contributed to the support of the grantor, or 


Cancellation of 


there should have been an order entered placing 
the land in the hands of a receiver, to be rented 
out, and the proceeds applied in the discharge of 
that obligation. (Powers v. Powers [Ky. Sup. 
Ct.], Ky L. Rep., Sept. 1, 1897.) 


Fxpress Messenger a Passenger for Hire — 
Contract Exempting Common Carrier from Lia- 
bility Void as Against Public Policy.— An express 
messenger, though carried in a special car, when 
carried under a contract with a railroad company 
made by the express company for the transporta- 
tion of express matter in his charge, is a passen- 
ger for hire, and he does not lose any 





XU 


of his rights as a passenger, and is enti- 
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from the railroad company in the manage- 
ment of its trains and the preservation of his 
safety. A contract between an express company 
and its messenger, in which the latter agreed to 
release all right of action which he might have 
against the railroad company for negligence, and 
the contract further provided that the agreement 
between the messenger and the express ~ompany 
should inure to the benefit of the railroad com 
pany: Held, that these two contracts are, in effect, 
the same as a contract made directly with the 
zilroad company by the messenger, whereby he 
agrees not to hold the railroad company liable 
for injury to him caused by the negligence of the 
company or its servants, and are void, because 
against public policy, and therefore they do not 
ccnstitute a valid defense to the action of the mes- 
senger to recover damages for injuries caused by 
the negligence of the railroad company. (Voight 
v. B. & O. S. W. Ry. Co., U. S. Circuit Court 
[Ohio], Ohio Legal News, Oct. 2, 1897.) 
Infants—-Deed of Trust — Disaffirmance — 
Return of Consideration. -——1. A deed of trust of 
real estate executed by an infant is voidable, and 
may be disaffirmed by him within « reasonable 
time after attaining his majority. 2. It is not a 
condition of the disaffirmance by an infant of a 
contract made during infancy that he shall return 
the consideration received by him if, prior to such 
disafirmance and during infancy, the specific 
thing received has been disposed of, wasted ot 
consumed, and cannot be returned. 3. But where, 
as in this case, the money obtained by the giving 
of the deed of trust is used by the infant in pay- 
ing off incumbrances on the property existing a 
the time it was acquired by her, and in making 
improvements upon it of which she is in actual 
possession at the time of disaffirmance. a court of 
ecuity will, applying the rule that upon disaffirm- 
ance the other party is entitled to recover the 
consideration remaining in the infant's hands, or 
under his control, treat the consideration received 
by him for the deed of trust as still in his hands. 
4. In such case, however, a decree is erroneous 
which decrees that the grantees in the deed of 
trust are entitled, upon a sale of the property, to 
have their entire debt paid first out of the pro- 
ceeds; but should direct the application of the pro- 
ceeds of sale, first to repayment of such grantees, 
with interest of the sums paid in removing the 
prior liens and taxes on the property: then in 
paying to the infant the value of the ‘ot, less such 
prior liens and taxes at the time of suit brought 
to foreclose the deed of trust, but without interest, 
and lastly, in paying to such grantees such of the 
proceeds of sale as may remain, not exceeding the 
balance due, with interest, the last sum represent- 
irg. so far as may be. the value of the improve- 
ments put upon the property. (U. S. Sup. Ct., 
October Term, 1896. Decided May 24, 1897.) 








The Magazines. 





The Harpers announce the early appearance of 
a weekly journal which will be entitled Literature, 
and will be published in England by the proprie- 
tors of the London Times, and in America by 
Messrs. Harper & Brothers. Its first number will 
be issued in London and New York toward the 
end of October. The editor will be Mr. H. D. 
Traill, a and able writer. Though 
Literature will consist mainly of reviews of books, 
it will invite correspondence on, and will itselt 
deal with, any subject of permanent or current in- 
terest to the writing, publishing or reading world 


well-known 


The current number of Harper’s Weekly is the 
arnual Sportsman’s Number, which represents a 
full game-bag, stuffed from cover to cover with 
There are 
short articles on various branches of sport, treated 


interesting and often exciting matter. 


by experts with all the raciness and breezy en- 
thusiasm that are characteristic of the true sports- 
man. 


Hon. Theodore Roosevelt contributes a paper 
to the October Century on “ The Roll of Honor 
of the New York Police.” his article being one of 
the series in this magazine on “ Heroes of Peace.” 
Mr. Roosevelt incidentally describes his efforts 
and those of his associates to reform the police 
force in New York and he tells of the workings of 
their plan to reward heroism by promotion wher- 
ever possible. A paper by Miss Anna L. Bick- 
nell, who wrote “ Life in the Tuileries Under the 
Second Empire,” based upon her own experiences 
in the palace, treats of “ Marie 
Dauphine.” and has 


Antoinette as 
illustrations. Miss 
3icknell presents much new material, drawn from 
the state papers in Vienna. In “ Wild Animals in 
a New England Game Park,” Mr. G. T. Ferris 
describes the great game preserve of twenty-seven 
thousand acres established by the late Austin Cor- 
bin among the abandoned farms of New Hamp- 


ae 
sure. 


many 


Mr. T. Cole. the engraver, gives his atten- 
tion this month, in his “‘ Old English Masters,” to 
Sir Joshua Reynolds, four of whose most char- 
acteristic paintings are reproduced. The accom- 
panying text is by Prof. John C. Van Dyke. Jo- 
seph Pennell writes appreciatively of “ The Art of 
Charles Keene,” ranking Keene next to Hogarth 
among English artists. A number of examples 
of his work, from the original drawings, give point 
tc Mr. Pennell’s praise. ‘ Letters of Dr. Holmes 
to a Classmate,” edited by Mary Blake Morse, are 


for the first time printed. This number of the 


Century closes the volume and brings to an end 
the serials that have proved such successful fea- 
Gen. Horace Porter’s ‘ Cam- 
paigning with Grant” gives a vivid description of 
the surrender of Lee at Appomattox, and cor- 
rects some errors that have crept into the gener- 
Dr. Mitchell's 


tures of the year. 


ally received history of the event. 
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“Hugh Wynne,” gathers together the 
strands of romance, after the momentous scenes 
of the revolution have played their part of the 
Mrs. Catherwood’s romance, “ The Days 
of Jeanne d’Arc,” ends with the death of the 
pucclle and her squire, and is accompanied by pic- 
tures by Boutet de Monvel. There is a short 
stery by Lucy S. Furman, entitled “ The Flirting 
of Mr. Nickins,” and one by Louise Herrick Wall, 
“The Heart of a Maid.” 


novel, 


story. 


An important feature of The North American 
Review for October is the opening article from 
the pen of the Right Rev. Henry C. Potter, D. D.. 
New York, entitled ‘ Man and the 
Prescott F. Hall writes interestingly 
on “ Immigration and the Educational Test,” and 
a timely contribution on “ College Discipline” 
furnished by David Starr Jordan, president of Le- 
land Stanford, Jr... University. 


bishop of 


Machine.” 
is 


Space is devoted 
tc a consideration by Benjamin Micou, former 
chief clerk of the navy department, of “ Torpedo 
Boats Naval Warfare,” and John Charlton, 
M. P., of the Canadian house of commons, forci- 
bly discusses “ Canada and the Dingley Bill.” 
Starr Hoyt Nichols presents ‘“ Another View of 
the Union Label,” while Charles H. Cramp, the 
well-known shipbuilder, treating of “ The Coming 
Sea-Power,” describes the phenomenal progress 
of Japan in the development of her power on the 
“ The Clayton-Bulwer Treaty” receives care- 
attention from Mayo W. Hazeltine, while in 
“To Abate the Plague of City Noises,” Dr. John 
H. Girdner pursues the views and suggestions 
made by him last year in a Review article of simi- 
nature. Under the caption of ‘ The Silver 
Question’ two valuable papers are given, dealing 
with this topic, viz., “Its Present Status,” by the 
Hon. R. P. Bland, and “ India’s Case for Silver,” 
by A. S. Ghosh, professor of economics in Cal- 
cutta University. “ The Rejuvenation of the Jew” 
with by th. Rev. Dr. H. 
Pereira Mendes, and a paper of marked signifi- 
cance on “ Some Important Results of the Jubi- 
contributed by Mr. Andrew Carnegie. 
Other subjects considered are: “The Tenure of 
the Teacher’s Office.” by E. L. Cowdrick: 
“Health and Beauty,” by Dr. Cyrus Edson, and 


in 


sca 


fu! 


lar 


is eloquently dealt 


lee” is 


“Shall We Tax the Human Leg?” by Wm. 
Everett Hicks. 
The Living Age, which has appeared with 


never failing regularity for nearly two generations. 
teflects as faithfully as ever the age in which we 
live. It is composed of the best articles of the best 
periodicals, reproduced without abridgment, and 
is as much superior to any of them as the master- 
piece of the Grecian artist was to any of the beau- 
tiinl women who furnished each some particular 
charm for the representation of perfect beauty. 
Each number as it is received is a delight. 


With the October number the Atlantic Monthly 





completes its fortieth year, and the event is cele- 
brated by issuing a special anniversary number. 
The Atlantic was named by Oliver Wendell 
Holmes, and James Russell Lowell was its first 
editor. Besides these two, the first number had 
among its fourteen contributors Whittier, Long- 
fellow, Emerson, Motley, Charles Eliot Norton, 
J. T. Trowbridge, Mrs. Stowe and Parke Good- 
win. Thus the magazine was at the very begin- 
ning committed to the highest standards in litera- 
ture and politics, standards which it has main- 
tained to the present day. The career of the maga- 
zine has always been consistent and representa- 
tive of the best in everything. The variety of sub- 
jects in the contents of the birthday number of the 
Atlantic is as great as one number of a magazine 
could very well achieve. 

The leading article of Harper’s Magazine for 
October is the first instalment of ‘ Spanish John,” 
by William McLennan, a novel of adventure deal- 
ing with the fortunes of the Scotch pretenders to 
the throne of England. The illustrations, which 
include the frontispiece, are by Myrbach. Capt. 
Mahan’s article on “ The Strategic Features of the 
Gulf of Mexico and the Caribbean Sea,” in the 
same number, is a companion and a sequel to his 
article in the September issue of the same maga- 
zine, in which he gave the reasons for the belief 
that our propinquity to the Orient even more than 
our interest in European affairs will force us at no 
very distant day to take a leading part in those great 
movements which shape the destinies of nations. 
In the present article Capt. Mahan, who is the 
leading authority on naval history and strategy. 
presents a timely discussion of the advantages 
which Cuba possesses over Jamaica and other 
neighboring islands as a basis of naval operations 
for the protection of the mouth of the Mississippi, 
aud of the proposed channel of communication 
through the Isthmus with our ports on the Pa- 
cific. The bearing of such a paper on the Cuban 
question and the importance of an inter-oceanic 
canal is obvious. 


The October number of the International Jour- 
1 


nai 


of Ethics opens with a charming article on 


Nansen, by Leslie Stephen, of London, P. E. 
Matheson, New College. London, writes on 


“ Citizenship,” and Edward Caird, Balliol College. 
Oxford, on “ Prof. Jowett.” ‘The Relation of 
Pessimism to Ultimate Philosophy” is discussed 
by F. C.’S. Schiller, of Cornell University. Other 
leading articles are: ‘Our Social and Ethical 
Solidarity,” by Edward Montgomery, Hempstead, 
Texas; “Some of the Leading Ideas of Comte’s 
Positivism,” by S. H. Mellone, Edinburgh, and 
“The History and Spirit of Chinese Ethics,” by 
Keijiro Nakamura, Tokyo, Japan. 

Walter D. Miller, Esq., is becoming famous for 
his writings, which are published far and near. 
Recently he wrote for the ALBANY Law JouRNAL 
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an article on James Louis Petigru, and for the 
American Law Review he furnished a sketch of 
the life and character of John C. Calhoun. His 
familiarity with the career of the distinguished 
people (living and dead) of Abbeville county, 
weuld point him out as a suitable person to write 
a book on the great men of this county. Having 
graduated at Erskin College, and having taken 
a course at the Law University of Virginia, in each 
of which institutions he distinguished himself, and 
sitice then having been a great reader, he ought to 
be eminently qualified to write a book, which 
weuld be equal to “ O’Neal’s Bench and Bar.” 
His literary taste and his prominence at the Abbe- 
ville bar would warrant him in undertaking the 
important historical work. — Abbeville (S. C.) 
Press and Banner. 





Rew Books and Rew Editions. 
State Control of Trade and Commerce by National 

or State Authority. By Albert Stickney, of the 

New York Bar. New York: Baker, Voorhis & 

Co. 1897. 

In the above-named work Mr. Stickney’s aim 
has been to trace legally and historically the 
course that States have pursued in their attempted 
control of commerce. Many cases bearing on the 
subject have been cited, and no adjudicated point 
left undisclosed which would help to bear the 
author out in his individualistic conclusions. The 
work commences with the English Statute of 
Laborers, Edward III, 1349, and discusses the 
carly conditions attending private employment. 
The author brings the reader down from that 
peint in history to the recent Trans-Missouri 
freight case. His premises are sound; his conclu- 
sions logical and consistent. Although the re- 
viewer does not agree altogether with Mr. Stick- 
ney in his economic views, yet he cannot help 
admiring the scholarly way in which the author 
has treated his subject. The book will be a valu- 
able adjunct to both the lawyer and the client in 
the better understanding of present commercial 
conditions, 

Handbook of the Law of Equity Pleading. By 
Benjamin J. Shipman. St. Paul, Minn.. West 
Publishing Co. 1897. 

This is one of the well-known Hornbook Series. 
and is by the author of “A Handbook of Com- 
mon-Law Pleading” In it Mr. Shipman, follow- 
ing the general plan of his former work, has 
scught to state the rules and principles of equity 
pleading. In view of the inherent difficulties of 
the subject, and the fact that while the principles 
applicable are. in most cases, as clearly defined 
and established as those of the older method, very 
much depends, in their application, upon the facts 
of the particular case, Mr. Shipman has produced 











a work which is not only creditable to his industry 
and learning, but one which will be found valu- 
able to the student and practitioner alike. 

The General Railroad Laws of New York, Includ- 
ing the General Incorporation Law, the Stock 
Corporation Law, the Railroad Law, and the 
Transportation Law, and Al! Other Laws Spe- 
cially Applicable to Railroad Corporations, as 
Revised by the Statutory Revision Commission, 
Fnacted by the Legislatures of 1890 and 1892, 
and Amended in 1893-4-5-6-7. Albany and New 
York: Banks & Bros. 1897. 

This book is a complete code of railroad statu- 
tory law, and contains, in addition to the above, 
all acts governing railroads and their employes 
in the management of road, relating to taxation 
and the bonding of towns and railroad aid debts, 
the sections of the Penal Code applicable to rail- 
road companies. The Rapid Transit Act, the 
Interstate Commerce Act, etc., fully revised and 
amended to date, with an index. 





The Insurance Law. Consisting of the General 
Corporation Law, the Stock Corporation Law, 
the Insurance Law, and the Provisions of the 
Penal Code Applicable to Insurance Companies 
as Revised by the Commissioners of Statutory 
Revision, and enacted by the Legislature of 1892, 
with the Amendments of 1893-4-5-6-7, and thre 
Tax Law of 1897. Albany and New York: 
Banks & Bros. 1897. 

This work is sufficiently described by its title. 
In addition, it contains copious notes of decisions 
and attorney-general’s opinions to date, which will 
aid materially in construing the text of the In- 
surance Law. and will therefore be found very 
valuable to insurance companies and all who are 
interested in the subject of insurance. 





Digest of Arkansas Reports. By T. D. Crawford 
of Little Rock, Ark. Albany and New York: 
Banks & Bros. 1897. 

Crawford's Digest of the Arkansas Reports em- 
braces the entire series of Arkansas Reports, from 
volume one to volume sixty-two. It is intended to 
be a complete digest of all points of law decided, 
and has been prepared from examination of each 
case. An attempt has been made to recover those 
points of interest to the legal profession which 
have not found their way into the reporter's head- 
notes. The plan of the work is to give a synop- 
sis of each important title at its beginning. By a 
liberal use of subdivisions, it has been sought to 
make the matter of the work as accessible as pos- 
sible. The difficulty of finding matters which have 
been decided, arising from the want of uniformity 
ir the system of digesting in vogue, has been 
obviated as far as possible by frequent cross-refer- 
ences. The work will be found to be compre- 
hensive and carefully prepared. 
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